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should be accepted as the measure, especially in a case where the defendant can 
show that the plaintiff is under contract to sell at a price lower than the actual 
value is claimed to be. In such a case the plaintiff has only lost, in contemplation 
of law, his contract price, and awarding him that would be exact compensation. 
It has been held, even in such a case, that the contract price is not the measure. 30 
If the contract price is such that it might have been foreseen or if the defendant 
had actual notice, then there is no objection to the use of this sale price as a 
measure. 31 The law of sales has found no difficulty in adopting a somewhat 
similar rule in measuring damages where there is a breach of contract in failing 
to accept goods not readily marketable. 32 It is conceivable, however, that the 
price may be so favorable that it would be unjust to force the defendant to recom- 
pense the plaintiff for an injury which the former could not possibly have fore- 
seen. In such a case it is proper to apply the actual value rule, i. e., determine 
the compensation by some extrinsic, collateral evidence. 33 This, of course, dis- 
regards the actual loss suffered by the injured party, but it is in harmony with 
the ordinary rules of measuring compensation, in that the defendant is not held 
accountable for a loss he could not have foreseen, or for a loss which is not 
"proximate." 

Chattels have as a rule a market price, and, therefore, the problem of deter- 
mining the actual value by evidence other than the market price arises com- 
paratively seldom. The "actual value," doctrine, however, assumes real impor- 
tance in both the fire policy cases, and in condemnation proceedings. Realty 
usually has no market in the sense in which that word is generally accepted. 
Ordinarily the sale price of realty is fixed only after lengthy negotiations, and 
seldom are parcels so alike that a price can be said at any time to be the market 
price for that particular kind of land. It is of the utmost importance in such 
cases to appreciate the real meaning and limitations of such phrases as "just com- 
pensation" and "actual value." It is submitted that the courts by the use thereof 
are only setting forth the ultimate fact to be found, and not, as the language leads 
one to believe, a measure of damages based on a value inherent in the thing 
itself. There is, therefore, no need for a practitioner to search for the essence of 
value, but he may more profitably search for evidence which will legally afford a 
means of measuring compensation due. 



The Effect of Curative Legislation.— Retroactive state legislation, unless 
it impairs the obligation of a contract, or is a violation of due process, or is ex 
post facto, is constitutional; but even in the absence of express constitutional 
inhibitions, 1 and though so clearly worded that courts cannot construe it as 
prospective, 2 such legislation sometimes fails to accomplish the very purpose for 
which it was enacted. In the recent case of People ex rel. Sprague v. Clark (111. 

30 Detroit Fire & Marine Ins. Co, v. Boren-Stewart Co., supra, footnote 28. 

31 Cf. Hadley v. Baxendale (18S4) 9 Exch. 341. 

32 See Uniform Sales Act § 63(3); (1922) 22 Columbia Law. Rev. 51. 

33 The analogy of such a rule to the ordinary one which uses market price 
as the base for damages, and which rejects market price only when it becomes an 
inaccurate measure, is evident. 

1 Express prohibitions are contained in the constitutions of Colorado, Georgia, 
Missouri, New Hampshire, Ohio, Tennessee, and Texas. Ohio, however, excepts 
curative acts passed to carry out the intentions of parties and officers, Art. II, 
§ 28, and some other states reach the same result by construction. Shields v. 
Clifton Co. (1894) 94 Tenn. 123, 28 S. W. 668; Mills v. Geer (1900) 111 Ga. 275, 
36 S. E. 673. 

2 " . . . the courts uniformly refuse to give to statutes a retrospective 
operation, whereby rights previously vested are injuriously affected, unless com- 
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1921) 133 N. E. 249, two contiguous school districts held an election to con- 
solidate into a single district and to elect officers for the consolidated district. 
This they were authorized to do. Under the existing laws women were not 
entitled to vote. The defendant was elected superintendent by a majority of votes 
cast by both men and women. No count was kept of the respective votes and 
consequently it could not be said that the defendant was elected by a majority of 
the legal ballots cast. A qtto warranto proceeding was instituted in the county 
court to oust him from his pretended office; judgment was for the defendant. 
On appeal to the Supreme Court of the state, judgment was reversed and entered 
for the relator. A mandate was sent to the lower court to enter a judgment of 
ouster against the defendant. 3 Before such judgment was entered by the lower 
court, the legislature passed an emergency act declaring in unmistakable terms that 
all such elections should be deemed valid and that all actions pending on the 
validity of such an election should abate. 4 The defendant forthwith petitioned 
for a rehearing on the ground that the curative statute affected his case, and a 
stay of execution was granted until his petition could be heard. On appeal from 
an order denying the petition, the court held that no cause of action was pending, 
and that the statute therefore did not affect the defendant's case. 

This decision evokes the following questions: first, should the legislation be 
interpreted as retrospective; second, if retrospective, is the particular statute con- 
stitutional; third, what is the effect of such statutes on pending suits and final 
judgments? A fourth question, not raised by the facts of the principal case, is 
the effect of such a statute on a final judgment where a new remedy by way of 
appeal is provided. 

The statute in the principal case was without doubt intended as retroactive. 
That it was within the power of the legislature to declare such an election legal 
is clear. 5 If the action of ouster had been commenced before, but was still pend- 
ing when the act went into effect, the court would have been bound to give effect 
to the validating statute; a fortiori, if the action had been commenced after the 
passage of the validating statute. 7 But where final judgment has been entered, and 
all the existing methods of appeal have been exhausted, there is no way in which 
the court can entertain a petition to reopen the case. The Illinois Practice Act 8 
provides that when the Supreme Court has rendered its final decree the cause 
is no longer pending. 9 Filing a petition for a rehearing, and granting a stay of 
execution left the judgment in full force as of the date of its rendition. 10 The 

pelled to do so by language so clear and positive as to leave no room to doubt that 
such was the intention of the legislature." Chew Heong v. United States (1884) 
112 U. S. 536, 559, 5 Sup. Ct. 255. 

* People v. Clark (1921) 298 111. 170, 131 N. E. 260. 

4 Illinois, Laws 1921, p. 796. 

5 "That the power of ratification as to matters within their authority may be 
exercised by Congress, state governments, or municipal corporations is also ele- 
mentary." United States v. Hemszcn (1907) 206 U. S. 370, 382, 27 Sup. Ct. 742. 
See Forster v. Forster (1880) 129 Mass. 559, 565, 566, for enumeration of cases 
where the legislatures may pass curative acts. 

a McFaddin v. Bvans-Snider-Bucl Co. (1902) 185 U. S. 505, 22 Sup. Ct. 758; 
Lovcioy v. Beeson (1898) 121 Ala. 605, 25 So. 599; People v. Chynoweth (111. 

1922) 133 N. E. 699; People v. Benton (111. 1922) 133 N. E. 700. In the last two 
cases, and in the instant case, the validating statute was the same. The court 
properly gave no effect to the abatement clause, cf. infra, footnote 24, but correct- 
ly decided the case under the statute legalizing the election. 

The Eleventh Amendment operated retroactively on pending suits. Hollings- 
worth v. Virginia (U. S. 1798) 3 Dall. *378. 
-Allen v. Archer (1860) 49 Me. 346. 
»§ 80. 

» Theological Seminary v. People (1901) 189 111. 439, 59 N. E. 977. 
J° Lester v. People (1894) 151 111. 408, 37 N. E. 1004. 



460 COLUMBIA LAW REVIEW 

court at this juncture was without power to grant a rehearing and properly denied 
the petition. While a rehearing may be granted when newly discovered evidence 
is offered, 11 and while a judgment may be vacated under certain circumstances 
on the ground of fraud in obtaining it, 12 a judgment, obtained under either of 
these circumstances, lacks finality since the court has not passed on all the ma- 
terial facts of the case, being prevented from doing so in the former situation be- 
cause of the reasonable inability of the petitioner to discover 1 the evidence at the 
trial, and in the latter by the fraud of the successful party. In the principal case 
the court considered everything necessary for a final adjudication, all the facts 
and all the existing law; the available remedies of appeal had been exhausted and 
the court was incapable of reopening its final judgment. 

In those cases where the statute not only validates the defective proceeding, 
but also provides a new remedy by way of review, the court is no longer without 
power to reopen the case, provided such a statute is constitutional. Does such a 
statute violate the obligation of a contract? Some authorities have adopted the 
view that a final judgment is a contract and that legislation in any way affecting 
the judgment is a violation of Article 1, Section 10 of the United States Constitu- 
tion. 13 A judgment, according to the better view, is in no sense a contract, be- 
cause the distinctive mark of a contract is lacking; namely, the assent of the 
parties. 14 If a judgment were a contract, it should not be binding on persons 
who lack contractual capacity, yet a judgment even in a tort action is enforcible 
agains't an infant. While a statute providing a means of reopening a judgment 
on a contract is unconstitutional, it is so because it affects the remedy vital to the 
maintenance of the obligation, and not because it attacks the judgment. 15 

Prior to the Fourteenth Amendment there was no federal constitutional guar- 
anty against state legislative deprivation of property. Accordingly, since it did 
not regard a judgment as a contract, the United States Supreme Court declared 
constitutional an act granting a new trial after a final judgment of a court of 
probate had rejected a will and vested property in the next of kin. 16 Does the due 
process clause of the Fourteenth Amendment prohibit the legislature from creating 
a new remedy by way of review from a final judgment? In Louisiana v. Mayor of 
New Orleans™ a judgment obtained against a municipality in a statutory tort 
action was held to vest no property rights in a successful plaintiff, and a statute 
preventing the municipality from collecting a tax provided to meet the judgment 
was held constitutional. In concurring, Mr. Justice Bradley stated that a judg- 
ment in a non-statutory tort action "is founded on absolute right and is as much 



11 Beers v. West Side R. R. (1905) 101 App. Div. 308, 91 N. Y. Supp. 957. 

12 For a discussion of fraud as the basis for setting aside judgments, see 
(1921) 21 Columbia Law Rev. 269. 

"Germonio Bank v. Suspension Bridge (1899) 159 N. Y. 363, 54 N. E. 33; 
Weaver v. Lapsley (1869) 43 Ala. 224. The conception that a judgment is a con- 
tract is found in 3 Bl. Comm. *160; but see Livingston v. Livingston (1903) 173 
N. Y. 377, 386, 387, 66 N. E. 123. 

"Garrison v. City of N. F. (U. S. 1874) 21 Wall. 196; O'Brien v. Young 
(1884) 95 N. Y. 428; Peerce v. Kitsmiller (1882) 19 W. Va. 564. "The contracts 
protected by the Constitution are those to the terms of which the parties have 
assented." Hall, Constitutional Law (1915) § 228. It does not protect quasi- 
contracts or obligations arising out of tort. Black, Constitutional Law (3d ed. 
1910) § 283. Thus, where the obligation is to return money paid by mistake, 
it is not within the intendment of Art. 1, § 10, though (by legal fiction) it may 
be enforced by an action in form ex contractu. State v. City of New Orleans 
(1886) 38 La. Ann. *119. 

™ Edwards v. Kearzey (1877) 96 U. S. 595; Merchants Bank v. Ballou (1899) 
98 Va. 112, 32 S. E. 481. "Even a judgment founded on a contract is no contract.'* 
Morley v. Lake Shore Ry. (1892) 146 U. S. 162, 169, 13 Sup. Ct. 54. 

" Colder v. Bull (U. S. 1798) 3 Dall. *386. 

" (1883) 109 U. S. 285, 3 Sup. Ct. 211. 
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an article of property as anything else that a party owns." 18 But in the later case 
of Freeland v. Williams™ the Supreme Court held that a judgment vested no 
right though the judgment was based on a non-statutory action in tort. Again, a 
judgment, final under existing law, rendered on application for a certificate of 
citizenship, even where the certificate entitled the holder to a division of lands, 
was held to create no vested rights in property. 20 And where a statute created a 
means of reviewing a final award of damages to the owner of condemned prop- 
erty, it was held that no rights had been vested by the final award. 21 An opposite 
result has been reached by many state courts. A judgment for the payment of 
money is said to vest in its owner property rights, and therefore it is held that 
a statute creating a new remedy by way of appeal is a deprivation of property 
without due process. 22 The argument advanced by the federal courts, that the 
only right asserted is the exemption of these judgments from review, 23 is the 
sounder doctrine. Where it is admittedly within the power of the legislature to 
change the legal effect of certain given facts which have already occurred, a 
final judgment before the remedial act is passed is simply declaratory of the law 
existing at the time of the final judgment. Where the statute does not attempt to 
set aside, modify, or impair such a judgment, 24 but merely to allow the reopening 
of it, the intervention of a final judgment should not prevent the legislature from 
legalizing a transaction where it might properly have done so in the first instance. 
Behind these state court decisions, indeed often expressed, is a feeling of antagon- 
ism on the part of the courts toward alleged legislative encroachment upon the 
judicial function, and a feeling that the unsuccessful party has had his day in 
court and should not be permitted to have another. 20 The state constitution 
affords ample protection against the former, and the latter objection is no more 
cogent than where a final judgment is reopened for fraud or new evidence. 

If the statute in the instant case had provided a new remedy by way of 
review, the purpose of the statute clearly could have been accomplished under 
the federal rule. Even under the decisions holding that a judgment for a sum 
of money vests property rights, it is inconceivable that those courts would regard 
a judgment declaring an election illegal and ousting the defendant from office 
as vesting property in the plaintiff. 26 Similarly, a court would probably be loath 



™Ibid. 291. 

" (1889) 131 U. S. 405, 9 Sup. Ct. 763. 

2 Stephens v. Cherokee Nation (1899) 174 U. S. 445, 19 Sup. Ct. 722, approved 
in Wallace v. Adams (1907) 204 U. S. 415, 421 et seq., 27 Sup. Ct. 363. 

21 Garrison v. City of New York, supra, footnote 14. 

22 Hill v. Town of Sunderland (1831) 3 Vt 507 (appeal on new grounds from 
final award by road commission) ; Griffin's Bx'r v. Cunningham (1870) 61 Va. 
31 (appeal from de facto court) ; Livingston v. Livingston, supra, footnote 13 (ap- 
peal from decree awarding alimony, O'Brien, /., dissenting and pointing out that 
there are no property rights in such a decree). 

23 See Stephens v. Cherokee Nation, supra, footnote 20, p. 478; Freeland v. 
Williams, supra, footnote 19, p. 420. 

24 Such a statute would be unconstitutional. See Stephens v. Cherokee Nation 
supra, footnote 20, p. 478. 

26 See Atkinson v. Dunlop (1862) 50 Me. Ill, 116. 

20 If the defendant in the instant case had brought a new action to be declared 
legally elected, he should have been successful. Cf. Schneck v. City of Jefferson- 
ville (1899) 152 Ind. 204, 52 N. E. 212. His election was declared legal by the 
legislature; he should be able to compel the courts so to declare. Cf. Steele Coun- 
ty v. Erskine (C. C. A. 1899) 98 Fed. 215 ; Town of Guilford v. Cornell (N. Y 
1854) 18 Barb. 615; Wrought Iron, etc. Co. v. Town of Attica (1890) 119 N. Y. 
204, 23 N. E. 542. By such a new action the technical difficulty of reopening a 
final judgment would be avoided.. In New York a judgment is said to vest 
rights. Livingston v. Livingston, supra, footnote 13. But in dealing with munici- 
palities, the court in the Cornell case rendered its decision as if there were no 
vested right in a judgment that a claim for money spent to the use of the town 
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to regard such a judgment as a contract. It seems, therefore, that if the statute 
had provided a new remedy it would have been effective even in the state 
courts. 27 



The Passing of Property As Affected by a Bill of Lading to the Seller's 
Order. — The use of the artificial concept "property" in the law of sales of goods, 
has inevitably produced some difficulties. Whether the policy of one-worded 
brevity in describing complex and varying groups of phenomena should prevail 
despite the resulting vagueness, is as a practical matter no longer arguable, for 
the Sales Act adopts the term and requires one categorically to decide who has 
the "property" as a basis of determining certain legal consequences. It provides, 
for example, that the seller may sue for the price when the property in the goods 
has passed to the buyer. 1 In the recent case of Rosenberg Bros. & Co. v. F. S. 
Buff urn Co. (1st Dept. 1922) 199 App. Div. 482, 191 N. Y. Supp. 788, the seller, 
pursuant to a contract for unascertained goods under which the buyer was to pay 
the freight, shipped the goods by carrier, taking a bill of lading to his own order. 
The buyer having refused to receive the goods, the seller sued for the purchase 
price on the theory that the property had passed to the buyer. The court denied 
recovery on two grounds: (1) that there was no appropriation because the goods 
were shipped without authorization ; 2 (2) that by making the goods deliverable to 
himself, the seller reserved the property. The court devoted most of its attention 
to the latter ground; and this point only will be here discussed. The dilemma of 
the court is obvious, for the Act expressly says that where the bill of lading is to 
the seller's order, he retains the property, even though the Act adds that such 
property shall be deemed to be only for the purpose of securing performance if the 

was not a legal liability; and in the Town of Attica case as if a judgment declar- 
ing there was no legal liability for a claim for services, did not vest rights. It 
hardly seems as if the fact that in the Livingston case the judgment awarded 
damages, while in the other two cases it established the validity of a defense, 
should account for the different results. See Merchants Bank v. Ballon, supra, 
footnote 15, p. 119. 

27 There is slight authority for the view that, under facts as in the instant case, 
equity could enjoin the enforcement of the law judgment. See Peerce v. Kits- 
miller, supra, footnote 14, p. 581 ; Freeland v. Williams, supra, footnote 19, p. 420. 

i§63 (1). 

2 The contract left the destination and routing blank; the time of shipment was 
October-November, seller's option. Not having received the contemplated in- 
structions as to shipping from the buyer in New York, who also had a branch in 
South America, the seller in California shipped the goods to New York in 
November. No authority to do so having been given by the buyer, an assent on his 
part could not be implied, and there was, therefore, no appropriation of the 
goods. The seller must act strictly in accordance with the authority given ex- 
pressly or impliedly by the buyer, and if the goods have not been sent by the 
agreed route or are misdirected, there is no appropriation, and the property does 
not pass. St. John Bros. v. Pdlkson (Mass. 1921) 130 N. E. 51; see Williston, 
Sales (1909) 400, 401 and cases there cited. If no place of delivery is mentioned, 
the seller's place of business is the place of delivery. Uniform Sales Act § 43 (1) ; 
Miller & Sons v. Sergeant Co. (1920) 191 App. Div. 814, 182 N. Y. Supp. 382. If 
the court is correct on this point, it seems that the seller could not recover for 
breach of contract either. But the court's conclusion is arguable. The buyer 
was in default- in not having given the contemplated shipping instructions, and the 
shipper shipped the goods to the buyer's main place of business. It is significant 
that the buyer first refused the goods on the ground that the contract was made 
by an agent without authority, and not on the ground that the shipment to New 
York was unauthorized. Shipment was to be in October or November and it was 
November 29th when the goods arrived in New York. By the terms of the con- 
tract, shipment was contemplated and not that the seller's place of business should 



